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DIGEST:

1. Contention that procurement should have been
awvarded on sole sovrce basis to protsster will
not be conaidered by GAO in absernce of fraud or
wilful misconduct by procurement or user personnel,

2. Composition of esvaluation panel is latter pri-
marily within discretion oz procu:iing agency.
In absence of evidence of bias, ‘thirre is noth-
inc inttinuically’wrong with agency using same
panel which evalutted proposals for earlier phase
to evaluate’ proposals for lubsoquent phase of
progranm.. Ho;aovar. fact thnt agency's program |
monitor for protester's prior contract alc.: ‘
served on evuluation panel did not result in
conflict of interest,

3. Pailure of gome evaluntors to document rationale
for each score as required by internal agency
tnatrvcotions are deficiencies of form rather
than s:bhstance ‘and do not, in themselves, indi-
cAte’ pzo;aster [ 1nterests vwere prejudiced or
that selection should bs disturbed.

i. thre danger of.technical leveling through
deétailed discussions exists, agency is not
required ‘to.discues all inferior aspects of
Stherwise technically acceptable proposals

add is juscified in limiting discussions co
areas needing clarification.

5. Contention that lack of objective standards for
evaluators necessari'ly results in unfair evalua-
tions is denied whare solicitation sets fortkL
in detuil definitive evaluation criteria, suberi-
teria ard t..e maximum weights for each.

6. Frotester whc puz:ictpated without objection in
irreqular course of action cannot be heard to
complain after decision is made to award contract
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to competitor that protester ucn improperly
informed of its relative standing.

7. Propriety of tecnnicnl evaluator's expression
¢f hope to user peacsonnel that, for sake of con-
tinuity, award would go to protester whicl had -
perforwed predecessor contract, is questioned
because it could be construed xs predisposition
in evaluation process. However, such exrression
of hope was not factual advice.

8. Matter involving possible misappropriation of
proprietary data by consultant relates to dis-
pute between two private parties and should
not be resolved by GAO.

The ‘Washing’ ‘on School of Psychiatry (WSP) protests
the pending contract award by 'the Department of Health, |
Education, and Welfare, (HEW) to Kirschner Associates, 1nc.
(Kirschner) under request for proposals (RFP) No. ASD~7-77.
WSP contends that its proposal was techninally superior and
that other irreqularities contaminated t.e proposal evalua~
tion proradure.

The solicitation rsquested firm t;xed price offers to
provide technical asaistance to various state agencies in
establishing training programs on child abuse and neglect.
The RFP stated. that technical excellence would be the most
significant ‘factor in selecting the. contractor, althouqh
proposals wers, to be fairly and reasonnbiy Ppriced. Terh-
nica] evaluation ‘criteria were set forth with weight fac~-
tors'’on a scale ‘of 100 points. Of the 9 firms solicited,

4 submitted proposals and after clarifications, the pro-
posals of Kirschne:, with & technical score of 79.3, and
WSP, with a technical score of 77, were considered to be
within the competitive range. Telephonic' negotiations
were conducted with both firms after which best and final

offers were requested. HEW proposes to make award to
Kirschner but is holding up the award pending rersolution
of this protest.
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WBP which rortornod the prodoccssor,contri&t con-
tends that by virtue of its general and specific experi-
ence ir the field of child abumse, it is uniquely qualified

-and should have been awarded a contract on a soli source

basis. Bowever, in the abriunce of fraud or wilfui wmiscon-
duct by procurement or user personnel, this Office will

not consider a protest based on an agency's failure to pro-
cure O & sole source basis. hne:ican Safety Flight Sys-
tems, Inc., B-189923, January ' -1 CPL__ .

WSP also ccntends that the failure to 1nc1ude poten-
tial consumers or non-federal perxonnel on the svaluation
ganel (vhich consisted of three fideral employens) resulted

v an evaluation panel which was inherently unfair, unbal~
anced and unobjective. It statrs chat all members of the
panel had previously met with WSP under adveruﬁ circum-
stances. The raecord indicates his evaluation r nel also
reviewed the proposals .in 1976 for an earlier phase of
the ptogran and that WSP received the contract. Prior to
the evaluation of the. instqnt Jroposals, at least two of
tha panel members listened to an oral report of accom-
plishments by WSP under the ptevioun ‘contract. All panel
members found WSP's proposal technically acceptable for
this phase of the jrogram. In the absence of any evidence
of unwarranted bias, the co-position of :an evaluation

-pasel is a matter primarily witlhiin the digcretion of the

procuring agency. Department of Labor Day Care Parents
Asgoc., 54 Comp. Gen, 1035 (1975), 15-1 CPD 353. We are
avaxe of no tequlreuent for participation of non-federel
employees in.evaluation of the ‘proposals involved here.
Compare Checchi and Company, B8-187982, April 4, 1977, 77-2
CPD 232, Moreover, we cannot conclude that HEW's project
monitor on the previous contract shoild not have been
designated as an evaluator fior this contract because of
confiict of interest, See Virgin Islande Business Asso-
ciation, Inc,, B-186846, February IG, 1977, 77~1 CPD 114.
Accordingly, we do not question the composition of the
evaluation panel. Gloria G. Harris, B-188201, April 12,
1977, 77-1 CPD 255.

WSP contends that the. failure of sone of the evaluators
to comply sttictly with written instructions for completion
of their score sheets should 'have invalidated all such score
sheets. This, it states, would have resulted in WSP receiv-
ing a higher rating than Kirschner based on the remaining
valid score sheets. Specifically, WSP points to instances
where the score sheets contained no written rationale for
a score. HEW concedes that such instances did occur. The

-3 -

<o




B-189702

written instructions state that no evalvetion is accept-
able if the evaluator's written rationale is missing.
BEW contends, however, that the written instructions
consisted of an internal HEW instructional handout and,
as sucli, did not create or define any substantive rights
of the offerors.

We agree that such instructions concern internal
agency matters for the guidance of evaluators when exer-
cising their individual judgments in rating progosals.
They establisl. procedural goals toward which all evalua-
tors should strive. We note that these forams provided
definitive criteria for evaluating proposals and in our
oninion, the documentation ‘deficiencies here are matters
of form rather than sabstance and do n5t, in themselves,
indicate that WEP's interests were pre1udiced or that the
selection ghould be disturbed.

wSP states that although the RFP ‘specified no prec=-
posal format, its proposal was downgraded for failure to
follow .the RFP format. The record indicates that ‘one. of
the evaliators initially noted that ¥SP's: ‘proposal 4id.
not follow the RFPP format and that it contained no real
discussion of the purpose an( probleul ‘posed Ly the RFP.
The eévaluation panel's report, dated July 1, 1977, to the
contracting officer listed these factors as weaknesses.
The scores given to each competitor were conpositel ‘0f the
initial evaluations of each evaluator. Bowev.r, ‘the con=-
tracting officer, wbo was the sotrce seiection. autho:tty.
made his decirsion on]y afteyx readiﬂg the propocals as well
ag the panéel's reéport. He states that he considered -the
format remark to be criticisa of form and not of content
and that the WSP proposal was poorly written. Thus, it
appears that the contracting officer made his selection in
accordance with. the RPFP and did not accept without question
the panel’s report.

It is the poaitlon of WSP that the. -agency should
have provided it with an opportunity to ‘respond. to all
questions raised by 'the evaluators so that it could ‘have -
1nptoved its conpetitive standing. In effect, thenprotestar
believes that the agency should have discussed oach area of
the WSP propoaal receiving less than maximum points. However,
there is 1.0 regquirement to discuse all inferior aspects of
an otherwise technically acceptable proposal. Whether a given
inadequacy should be discussed is determined by the nature of
the inadequacy and the impact that its disclosure would have
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on the competitive process. g*naloctron Corporation,
B=184203, March 10, 1976, 76 b 1IE7T. In E? Comp.
gen. 621. 622 (1972), this Office stated:

"It is also unfair, we think, to help one

proposer through successive rounds of dis-
cussions to bring his original inadequate

proposal up to the level of other adegquate
proposals by pointing out thuse weaknesses :
which were the result: of his own lack of dili- !
gence, competence, or inventiveness in prepar-
ing his proposal."

We think this principle is eqvally applicable to the. deter-
mination of the content and exteant of discussions concerning
technicall accoptable proposals, In this case, competition
was assured by twc a2cceptable proposals within the competi- -
tive range and the dange:r of technical levelling throuch
detailed discussions was real. Under these circumstances,

we think the agency was justified in limiting {ts <dlscus-
sions to those areas in which it neceded clarifications.

W8P ulso cintends that a lack of objective standards
to which evaluators are instructed to adhere necessarily
results in capricioucs and unfair evaluations. We assume
that. the protester does not caonsidar the evaluation cri- :
teria set out in the solicitation to be sufficiently defin- '
%t{ze. The solicitation's evaluation weight factors are as '
ollcws:

""Bvaluation Héight Factors: the tachnical proposal
shall be evaluated according to the stated criteria .
uGing the weighting factors shown: i

CRITERIA WEIGHT
1. Undorltanding of the Protlem 40

and Technical Approach:

a. Understanding of the majox

purposes, issues and problems ;
posed by RFP (15) :
b. Level of knowledge and :
approach taken’ Loncerning review :
and analyris of existing training

programs, resources, materials and

literature concerning child abuse

and naglect; ana the approach to
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developing agency plans as required
in Task 1 (10)

¢. Approach that will ba used in
providing on-site technical asasis-
tance to the designated agencies as
required in Task 2 (15)

"2. Corporate Experience: 20
Prior experlence in the following
areas is essential:

a. In organizations whose functions
relate to child development, child
welfare or protective services (4)

b. At the atste and local level (2)

: c¢. In rural and urban areas (2)
‘ d. In health, mental health education
ard law-enforcement agencies (6)

e. . In designing and implementing
diract trairing progranms for professional
service delivery staff (6)

»3. Qu;lifications of Offeror's Person- 40
ne .
a. Indicate the candidates for each
Balaried part-time or corsultant position.
Each candidate's qualifications past
experience and availability, shall be
measured (20)
b. HKeasure the range of professional
8kills to implement this contract (should
include at a minimum):

1. Bxperience ‘in designing and delivering
training plans for state and local agency
staff in urban and rural areas (4)
"2. Experience-in designing and developing
practical docunentation for use by and
guidance of;state and local agencles inter-
eated in 1mp1ementing training programs (2)
"3, Experience in pilot testing of training
design and evaluation : (2)
“4. Experience -in providing technical
assistance in design, cverall planning
and implementation to state and local
agencies (2)
¢. 1Indicate »osition descriptiona for all pro-
fessional positions, including consultant and
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the number of workdays by task to be expended
by the project manager and each additional
ltl!! member or consultant (10)"

h propolal evaluation must be conducted within the
bounds of the solicitation and the regulations and a fair
and reanonablc result should be its goal. However, the
negotiation W:occss depends largely upon judgment, the
effective expircise of which is not always susceptible to
the constraints of nondiscretionary standards., While the
judgments of the evaluators must be exercised fairly, dis-
passionately .and in accordance with the announced criteria
and subcriteria in determining the merits of the proposals,
further constraints upon such judgments tend to defeat the
purpose of procuring by negotiation., In any event, we con-
sider the above guoted evaluation criterl!a to be sufticiently
definitive to permit a fair evaluation.

WP turthor contondl chat one of the evaluators
1lptopet1y informed WSP of its standing with respect to
its conpetitora during the evaluation. It claims to have
been advised .of the progress o>f the evaluation, its probable
outcome and that HEW's target price for this procurement ex-
ceeded last year's contract price. Although WSP presents
these allegations as irregularities, we note that it ex-
pressed no objections until. after it discovered that it
would not be awarded a contract. A protester cannot parti-
cipate in an irregular ‘course of action and then be heard to
complain about it, Datawest Corporation, B-180919, January 13,
1975, 75-1 CPD 14.

Although ‘the agency evaluator involved concedes
that, during numerous conversations initiated by WSP,
he informed WSP that more funds were budgeted for this
procurenent because of added work and had anaswered WSP's
questiona regarding status of the evaluation process, he
denies revealing competitive standings, revealing probable
outcome or that WSP was provided 1n£ormation which would
have directly influenced prica negotiations between WSP
and the agency. WSP also :suspects that Kirschner may have
received even more information which infldenced its deci-~
sion to reduce its price when it submitted its best and
final -offer. but we find nothing in the record to support
this speculation. The record merely shows that WSP initiated
inquiries with Government personnel and does not indicate
that such discussions, if any, took place with others.
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W8P contends one of the evaluators predicted to others
the outcome of the evaluations which, if known to WEP's com-
petitors, would have influenced their offers. The evaluator
states that during frequent meetings, he discussed with
various state representatives the statue of saveral procure-
ments so that they could understand the\delays in receiving
technical assistance and that ne expresued the hope that WSP
would be continued as an indication of concern for continuity
and the prompt provision of assistance to the states. An
expression of hope by a technical evaluator is not factual
advice as to which offeror has the better proposal or price.
We question, however, the propriety of the evaluator express-
ing such a hope because it could be consttued as a predisposi-
tion in the evaluation process. Therefore, we suggest that
the Secretary, HEW, take action to insure such expressions
of hope are avoided during the evaluation process in future
procurements.

WGP also .states that a ng;donuultant,whoue blogtaphical
resume was submitted with Kirac:ner 8 propqsal, has had con~-
tinuing possession of WSP's “proposal materials, original
proposal, plans, etc.” The. resume ‘as subaitted by Kirachner
indicates that the consultant at that time was a consultant
to WSP and two other organizem*ions and the Kirschner proposal
indicates an intention to use her as.an advisor on chila :
abuse if awarded the contract. The resume of this individual
2lso was submitted by WSP. The WSP proposal does not- include
the consultant among the key members of ‘the project. While
not specifically alleging that .its proprietary data was mim~
appropriated, WSP states that the poslibility of a "cross
introduction” of WSP materials into ‘the Kirschner proposal
should be investigatod We have ‘examined the record and are
unable to conclude that the consultant:assisted in prepara—
tion of either proposal other than appatently consenting to
the use of her resume by both parties. Mor -wer, the matter
eusentially relates to a- dispute between two private parties
regarding preprietary rights which should not be resolved by
this Office. Garrett. Corgoration, B-~182991, B-182903, Janu-
ary 13, 1976, -1 CPD D on Luamber Co., Inc., B~188631,
April 8, 1977, 77~1 CPD 249.

Accordingly, this protest is denied.

¢ t ?&ﬁqr23“' 1l
Depu om o er nera
W of the United States
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OOMPTREUEA SRNERAL. OF THE UNITED STATES
WA el tne, B0 ame

B-~189702 March T, 1978

The BEonorable Joseph A. Califano, Jr.

The Secretary of Bealth, BEducation &
Welfare

Dear Mr. Secratary:

Bnclosed is A copy of our decision of today in
wvhich we denied the protest of the Washington School
cf Psychiatry concerring request for proposals Nc.
ASBD~7~77. Wa call you sttention, however, to the
suggestion there{n that action be taken to preclude
expressiona of hope by pruposal evaluators as to

the results of the evaluations in future procurements.

Sincerely yours,

@k« 11

Doty Comptroller General
of the United States

Enclosure
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